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IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

THURSDAY, THE NINTH DAY OF MARCH
TWO THOUSAND AND TWENry THREE

PRESENT

THE HONOURABLE SRI JUST]CE A.VENKATESHWARA REODY

ctvtL MrscELLANEOUS APPEAL NO: 235 OF 2023

Appeal under Section 30 of Workmen's Compensation Act against the

JudgmenUDecree, dated 2047-2007 in W.C.No.SS of 2005 on the file of the court of

the Commissioner for Workmen's Compensation and the Assistant Commissioner of

Labour-lll: Sri T.Anjaiah Karmika Sankshema Bhavan at Hyderabad.

Between:

The New lndia Assurance Company Limited, Rep. by its Deputy Manager, Alkarim
Trade Centre, 3rd Floor, Ranigunj, Secunderabad

...APPELLANT/OPP. PARTY NO.2 IN WC

AND
1 Mohd. Noor Ali, S/o Mohd. Mahaboob Saab, aged about 47 years, Ex-Auto

Driver, Ri/o Musheerabad, Hyderabad

...APPLICANT IN WC

2. Abdul Kareem, S/o Jamaluddin, aged- Major, R/o H.No.'I6-9-406111312, Old
Malakpet, Hyderabad

3. Mohd. Yousuf, S/o Mohd. Rasool, aged Major, Fl/o H.No.42-492'
Gayatrinagor, R.R. District

...OPP PARTIES 1 & 3 IN WC/RESPONDENTS

Counsel for the Appellant : SR! A.RAMAKRISHNA REDDY

Counsel for the Respondents: None appeared

The Court made the following: JUDGMENT



THE HON' II..E SRI JUSTICE A. VENKATESHW.C,R.A I]EDDY
CMA No.235of 2023

JUDGMENT:

M / r. ' he Nerv India Assurance

oppositr: l)zr t_\/ No.2 has filed this

Compeurl. Limited/

Civ. I Mi sr:ellilneous
Appeal, as,s;r li 1g the order dated 20.O7.2O,)Z in\r/.C.No.55
of 2005 bt:fc rr the learned Commissioner for \d,orlrnen,s
Compen salio r arrd Asl .

Sri T. Ar.iaia , r.,._rtu 

tant commissiont:r or' L.bc ur-III,
Sankshema Bhavan, Fl. I C. Cross

Roads al H,r,cl ,r.rbad

2. Ttr s application was filed by the app icant
under Worknr :r. ,s Compensation Act, 1923 (for shor._ .tl_re

ActJ clainring )ompensarion against his ernprleysl/:rpp osite
party No. i anr the insurance company as well as r:,pposite
pa_rty No.-.i lcr cr;s of earnings. The learned Comlnissioner
after due ern,lrriw has allowed the sai,l ap p..ice.tion
awarding an amount ol Rs.3,13, lOtl/_ t,)wzrrds
compensatlor., ;t imp dut._V and advocate fee dirtx:t ing the
oppositr: pitrt,r/ Los. I &, 2 to pay the said arr()unt. :tee Iing
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aggrieved by the sarne, oPPosite party No'2/insurance

company has filed this aPPeal'

Brief facts:

3. The applicant is a workman employed by

opposite party No.l as driver of his auto rickshaw bearing

No.AP-28T-4694 and' received injuries in an accident

occurred during the intervening night of 12/13 of

November 2OO4 in the course of his emploJment, near

Nampally, Hyderabad. He sustained grievous multiple

fracture injuries on his both legs, sustained head injury'

He was shifted to Osmania General Hospital for treatment'

a case in Crime No-272 of 2OO4 was registered by police'

Nampally. The opposite party. No.1 has insured this auto

with the opposite party No.2, vide policy No'61O3OO/31/a/

09358, which is valid from 25-O8-2OO4 to 24'Oa'2OO5'

4. In spite of receipt of notice, the opposite party

No.1/owner of the vehicle did not participate in the

proceedings. Whereas, the opposite party No'2/insurance

company has l-rled a detailed counter denying the manner

of occurrence of accident, employer employee relationship'
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7. I errd learned counsel for

insurar rce company. None appears

responclents rn spite of service of notice.

\VR,J

I rnJuries rer ,:ived by the applicant alleging that the re is no

privitl' of (; .,n tract ar-rd the compensation clalrir:.d is not in

accordance lr ith the schedule.

5; ),tring enquir.v, on behalf of the iLprplir)ant, he

himself go examined as AW. l. Dr. S. Vtsudev Rao,

Orthopedic: Surgeon rs examined as AW 2. I{. witnesses

are ex:rm n,:d on behalf of the oppc:, ite party

No 2/insLrrr Lnce company. The learned ,lomrri ssi,ner on

careful ap1 :e ciation of the material availabl: on record

alloweci the claim of the applicant in W.C.Nc.55 rtf 2OO5

awarding ar rrmoun[ ol Rs.3, l3,l}g /_.

6. 'e :ling agqrieved by the same, the inriurance

compan], h rs filed this appeal. As per. the ltrorrnds of

appeal, all I h. ground Nos. I to 5 are onl.r on a,:tual side,

but it is rr,:rrtioned that ground Nos. 1 to 5 :leals with

substantiir[ 3_Lestion of lar.r,.

the app,ellant/

on .rehalf of
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8. The learned counsel for the appetlant/

insurance company strenuously contends that though the

Doctor has certified 4O% physical disability' the loss of

earning capacity is assessed at lOO%' Considering the

factualmatrixofthecase,thisCourta]sodirectedonlyfor

withdrawal of 5O% of the amount' instead of IOO%

amount, accordingly prayed to set aside the order

impugned.

g. I have given my anxious and careful

consideration of the evidence available on record' AW' 1 is

the applicant. He has filed his evidence affrdavit in lieu of

the chief examination' In his evidence' Exs'A'l to A'27

documents are marked' F;x'A'27 is equivalent to Ex'B' I

which is the insurance policy of said auto rickshaw' AW'l

was cross-examined at length' It is well established with

his evidence that he was working as driver of the said auto

rickshaw and met with an accident' sustained injuries in

the accident that arose in the course of employment'

10. The learned counsel for the appellant/

insurance company strenuously contends that the
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7 percenta[]c cf disability and the cons,_.quer rtial toss of

earning ca[ :l()ity are not properly assessed. t\.,V 2 is Dr. S.

Vasudeva I at, Orthopedic Surgeon, he ;s a r1_raliiied and

competenl nedical practitioner. This *,itnesr; har; stated

that the , r.pplicant has sustained Gr ade _l cornpound

commute,J irrcture of left leg and the irLjurie s mentioned

under Exs ,\,5 to A.7 and the injurier; certilied under

Ex.A. 1r-: arr: tlre same injuries. Surgery w1s c,r -lr tucted and

plating was also done to the fracture by :he tirne cf giving

eviden<;e. T re.Doctor has stated that the iact.tLrr: is not yet

united, inli:.;tion is present rvith discharqe of [)us on the

left leg, l:it l-nee is stifl and left ankle movt n,en ts were

restricted lt. .t0 degrees. Explaining the natur,) of i ejuries,

tl-e Doctor t ari .rssessed permanent ancl p artial c isabilitl. of

the applicar t at 4Oth. Further explained that tl-rt: aJrplicant

carnot sit r d squat., cannot walk r.t itlrotrt tl e help of

walker ald rt.cannot take any one on his lelt lorv<:r limb.

As such, ri earned Commissioner has :rsses;r,d the loss

of earning :apacit1, zrL LOOo/u considering thc na[ure of

employment o 
- the applicant insurecl.
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I 1 . In this context, I may refer to the recent
decision of the Hontrle Apex Court in @ila Rqjanna etc,,

etc., Vs. The Divisional Manager and crnother etc., ets.t
wherein while dealing with the scheme of workmen,s
Compensation Act, held at paragraph No.l l as under:

"Under the scheme of the Act, the Workmen,s
Compensation Commissic
racts. rhe parriament ."lT::#:. ?::"":ff"?;:
scope of the appeal only to substantial questions of law,
being a welfare legrslation. Unfortunately, the High
Court has missed this crucial question of limited
jurisdiction and has ventured to re_appreciate the
evidence and recorded its own findings on percentage of
disability for which also there is no basis. The whole
exercise made by the High Court is not within the
competence of the High Court under Section 3O of tl:e
Act".

The Apex Court has held that the frnding of the
Commissioner for Workmen,s Compensation as to the
nature of injury and the percentage of disability is purely a
question of fact ant the High Court calnot reduce the
compensation awarded by re_appreciating the evidence and
recording its own findings on the percentage of disability

12.

| 2Ot7 (2) ALD 14 (sc)
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a and loss of € arning capacit-v. Therefore, conr;i.:ler ng the

principies le id by the Apex Court in the atrove rle:ision and

the scheme rf Section 3O of the Act, I do r:ot fir d any merit

in the clain rrade b1. the appellant/ inst lrancc co:xpany.

The learned rltmmissioner has assessed tlre [oss of r:arning

capacity or overall consideration of r he (,rLtirc facts

including tl: r: evidence of Doctor. I find no rn,.,rit in the

claim made rv the insurance company.

1a]. 'I hat apart, the insurance coml)anl, h;rving filed

the counte:r tenving the averments of the rrpplir:a nt lid not

choose to r x:rmine any of its authorizt.d ertl ,loy ees in

support of 1_ reir claim. There is no question o[ a\\ much

less substat tial question of lau, involved. [n rhe above

circumstanc:s, an adverse inference mav har.e ro be drawn

under Sectir n 114 (g) of the Indian Evirlence ,\ct 1g72

against the r ppellalt/insurance company holclinrl tlrat the

defence set I .p by them in their counter is not :orrect. To

arrive at thi: conclusion, I am supported lty th,r rrinciples
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laid by the Hon'ble Supreme Court in Vld.hgadhar Vs.

Mg,nikrao qnd another2

14. For a-ll the reasons stated above, I do not find

any infirmit5r or irregularity in the above hndings recorded

by the learned Commissioner and the conclusions arrived

at in the order impugned and the same does not warrant

interference of this Court and it is sustained.

15. In the result, the Civil Miscellaneous Appeal is

dismissed, confirming the impugned order dated

2O.O7.2OO7 in W.C.No.SS of 2005 before the learned

Commissioner for Workmen's Compensation and Assistant

Commissioner of Labour-[ll, Sri T. Anjaiah Karmika

Sankshema Bhavan, R.T.C. Cross Roads at Hyderabad, in

its entirety. The respondent/applicant is entitled to

withdraw the amount deposited before the Commissioner

for Workmen's Compensation in accordance with the

impugned order. In the circumstances of the case, there

shall be no order as to costs.

2 AIR 1999 SC i441
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STI/-IB.S.CHIRANJEEVI

"IOINIT SEGISTRAR
! 1;'

S;ECTION OFFICER

A JR,J

As a -.equel, miscellaneous appiicalir'r s, il any

pending in 1 leis appeal, sha-ll stands closetl

To,
1. The Commis sioner for Workmen's Compensation zrnd the Assistant

Commissione cf Labour-lll: Sri T.Anjaiah Karrrika Sirr <sh:ma Bhavan at
RTC Cross Rt ad, Hyderabad. (With records).

2. One CC to ISF I IT.RAMAKRISHNA REDDY, Advocate [r]P.rcl
3. Two CD Copir s,
BSK

/



HIGH COUR

DATED:0910112023

JUDGMENT

GMA.No.232 o12023
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DISMISSIN(I THE CIVIL MISCELLANEOIJS APPEAL
WITHOUT C OSTS.
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